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REVI EW of  an opi ni on and or der  of  t he Cour t  of  Appeal s.   

Reversed and cause remanded.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  an 

unpubl i shed opi ni on and or der  of  t he cour t  of  appeal s1 i ssued by 

one j udge pur suant  t o Wi s.  St at .  §§ 752. 31( 2)  and ( 3)  ( 2009- 10) . 2   

                                                 
1 St at e v.  Sut t on,  No.  2010AP1391- CRNM,  unpubl i shed opi ni on 

& or der  ( Wi s.  Ct .  App.  Jan.  11,  2011) .  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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¶2 Jef f er y G.  Sut t on,  t he def endant ,  was convi ct ed ( at  a 

bench t r i al )  of  mi sdemeanor  r et ai l  t hef t  pur suant  t o Wi s.  St at .  

§§ 943. 50( 1m) ( b)  and ( 4) ( a)  i n t he c i r cui t  cour t  f or  Mi l waukee 

Count y,  Domi ni c S.  Amat o,  Judge.   The cour t  of  appeal s af f i r med 

t he mi sdemeanor  convi ct i on.   The cour t  of  appeal s accept ed t he 

no- mer i t  r epor t ,  r el i eved def endant ' s counsel  of  f ur t her  

r epr esent at i on,  and deni ed t he def endant ' s r equest  t o r emand t he 

cause t o t he c i r cui t  cour t  t o det er mi ne whet her  t he def endant  

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved hi s r i ght  t o a 

j ur y t r i al .   The cour t  of  appeal s st at ed t hat  t he def endant  may 

pur sue r el i ef  under  Wi s.  St at .  § 974. 06.    

¶3 The quest i on posed i s whet her  under  t he f ol l owi ng 

t hr ee sal i ent  f act s ( i n t he compl ex pr ocedur al  post ur e of  t he 

pr esent  case,  whi ch we wi l l  set  f or t h bel ow) ,  t he cour t  of  

appeal s er r ed i n concl udi ng t hat  t he def endant  may r ai se t he 

i ssue of  post convi ct i on counsel ' s i nef f ect i ve assi st ance of  

counsel  i n a Wi s.  St at .  § 974. 06 mot i on and er r ed i n f ai l i ng t o 

r emand t he mat t er  t o t he c i r cui t  cour t  t o al l ow t he def endant  t o 

pur sue a new or  amended post convi ct i on mot i on. 3 

¶4 Fi r st :   The ci r cui t  cour t  conduct ed a def i c i ent  

per sonal  col l oquy wi t h t he def endant  r el at i ng t o t he def endant ' s  

wai ver  of  hi s r i ght  t o a j ur y t r i al .    

                                                 
3 The St at e Publ i c Def ender ' s  br i ef  on behal f  of  t he 

def endant  asser t s t hat  had t he cour t  of  appeal s r emanded t he 
mat t er  t o t he c i r cui t  cour t ,  t he St at e Publ i c  Def ender  woul d 
have appoi nt ed a new at t or ney at  t he def endant ' s r equest .  
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¶5 Second:   The def endant  was sent enced t o onl y a s i ngl e 

day,  t i me ser ved,  and t her ef or e was not  i n cust ody when he 

sought  post convi ct i on r el i ef  i n t he c i r cui t  cour t  or  when he 

appeal ed hi s convi ct i on i n t he cour t  of  appeal s.       

¶6 Thi r d:   Post convi ct i on counsel  f i l ed a def ect i ve 

post convi ct i on mot i on and t hus f ai l ed t o pr eser ve t he 

def endant ' s chal l enge t o t he val i di t y of  hi s wai ver  of  hi s r i ght  

t o a j ur y t r i al .   Post convi ct i on counsel  knew t hat  t he def endant  

c l ai med unawar eness of  hi s r i ght  t o a unani mous ver di ct  at  t he 

t i me of  t he j ur y wai ver ,  but  she negl ect ed t o al l ege t hat  

unawar eness i n t he mot i on.    

¶7 We concl ude t hat  t he cour t  of  appeal s er r ed as a 

mat t er  of  l aw i n r ul i ng t hat  t he def endant  had an avenue of  

r el i ef  t hr ough Wi s.  St at .  § 974. 06.   The def endant  coul d not  

pur sue a § 974. 06 mot i on,  whi ch i s avai l abl e onl y t o " a pr i soner  

i n cust ody under  sent ence of  a cour t  or  a per son convi ct ed and 

pl aced wi t h a vol unt eer s i n pr obat i on pr ogr am under  s.  973. 11. " 4  

The def endant  f i t  nei t her  of  t hese cat egor i es.      

¶8 The cour t  of  appeal s '  er r or  of  l aw depr i ved t he 

def endant  of  any oppor t uni t y f or  r evi ew of  an on- i t s- f ace 

def i c i ent  j ur y t r i al  wai ver  col l oquy or  t he c l ear  er r or  by 

post convi ct i on counsel  i n f i l i ng a def ect i ve post convi ct i on 

mot i on.   I n t hei r  br i ef s and at  or al  ar gument ,  t he St at e and t he 

def endant  agr eed t hat  al t hough he was not  i n cust ody,  t he 

                                                 
4 Wi s.  St at .  § 974. 06( 1) .  
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def endant  shoul d be af f or ded some f or um i n whi ch he may seek 

r el i ef .   The par t i es di sagr eed about  t he f or um. 5   

¶9 Because t he cour t  of  appeal s '  opi ni on and or der  was 

based on an er r or  of  l aw and had t he uni nt ended ef f ect  of  

denyi ng t he def endant  any oppor t uni t y t o be hear d despi t e a 

col l oquy t hat  was def i c i ent  on i t s f ace and cl ear  er r or  by 

post convi ct i on counsel ,  we r ever se t he opi ni on and or der  of  t he 

cour t  of  appeal s  and r emand t he mat t er  t o t he cour t  of  appeal s  

                                                 
5 The def endant  pr oposed t he mat t er  be r et ur ned t o t he 

c i r cui t  cour t  wher e he coul d have an oppor t uni t y t o amend t he 
post convi ct i on mot i on t o cor r ect  t he al l egat i ons or  at  l east  
seek t he ci r cui t  cour t ' s  r econsi der at i on of  t he or der  denyi ng 
t he post convi ct i on mot i on.   Under  t hese ci r cumst ances,  t he 
def endant  woul d have counsel  and t he bur den of  pr oof  woul d be on 
t he St at e t o pr ove t hat  t he def endant  knowi ngl y,  i nt el l i gent l y,  
and vol unt ar i l y  wai ved hi s r i ght  t o a j ur y t r i al .   Unl ess t he 
mat t er  i s r emanded t o t he c i r cui t  cour t ,  t he def endant  cont ends,  
he wi l l  have no r emedy.   

The St at e' s br i ef  pr oposed t hat  t he def endant  use habeas 
cor pus and r ai se t he i ssue of  i nef f ect i ve assi st ance of  
post convi ct i on counsel .   Under  t hi s r emedy t he bur den of  pr oof  
woul d be on t he def endant ,  and t he def endant  woul d not  
necessar i l y  have appoi nt ed counsel .   

For  t he r equi r ement s of  habeas r el i ef ,  t he St at e c i t ed 
St at e ex r el .  Fuent es v.  Wi sconsi n Cour t  of  Appeal s,  225 
Wi s.  2d 446,  451,  593 N. W. 2d 48 ( 1999) ,  i n whi ch t he cour t  
not ed:  

Habeas cor pus pr ovi des ext r aor di nar y r el i ef  and i s 
avai l abl e onl y wher e speci f i c  f act ual  c i r cumst ances 
ar e pr esent .   Fi r st ,  t he par t y  seeki ng habeas cor pus 
r el i ef  must  be r est r ai ned of  hi s or  her  l i ber t y.    

At  or al  ar gument  t he St at e wi t hdr ew i t s suggest i on t hat  
af f or di ng habeas r el i ef  t o t he def endant  was r easonabl e and t hat  
an except i on t o t he " r est r ai ned of  l i ber t y"  r equi r ement  be 
r ecogni zed when no channel  of  r evi ew i s act ual l y avai l abl e t o 
t he def endant  due t o no f aul t  of  hi s own.     
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t o r ej ect  t he no- mer i t  r epor t ,  r ei nst at e t he def endant ' s di r ect  

appeal  r i ght s,  and r emand t he mat t er  t o t he c i r cui t  cour t  t o 

al l ow counsel  t o f i l e a new or  amended mot i on f or  post convi ct i on 

r el i ef .   See Wi s.  St at .  §§ ( Rul es)  809. 30,  809. 32,  809. 82( 2) .   

I  

 ¶10 The speci f i c  f act s under l y i ng t he def endant ' s cr i me 

ar e not  r el evant  t o t hi s appeal .   The f act s r el at i ng t o t he 

def endant ' s maneuver s bef or e t he c i r cui t  cour t  and cour t  of  

appeal s t o obt ai n r evi ew of  t he val i di t y of  t he def endant ' s 

wai ver  of  hi s r i ght  t o a j ur y t r i al  ar e r el evant  t o t hi s r evi ew.   

¶11 The r el evant  pr ocedur al  f act s began bef or e t r i al  when 

t he def endant  wai ved hi s r i ght  t o a j ur y t r i al .   On t he day of  

t r i al ,  t he def endant  f i l ed a s i gned f or m wai vi ng hi s r i ght  t o a 

j ur y t r i al .   To det er mi ne whet her  t he def endant ' s wai ver  of  t he 

j ur y t r i al  was knowi ng,  i nt el l i gent ,  and vol unt ar y so t hat  t he 

c i r cui t  cour t  coul d accept  t he wai ver ,  t he c i r cui t  cour t  

conduct ed a per sonal  col l oquy wi t h t he def endant .   I n St at e v.  

Ander son,  2002 WI  7,  ¶¶22- 23,  249 Wi s.  2d 586,  638 N. W. 2d 301,  

t he cour t  hel d t hat  such a per sonal  col l oquy i s r equi r ed even 

when t he accused f i l es a s i gned wai ver .  

¶12 The ci r cui t  cour t ' s  per sonal  col l oquy on t he r ecor d 

wi t h t he def endant  on hi s r i ght  t o a j ur y t r i al  r eads as 

f ol l ows:  

The Cour t :   You wanna wai ve your  r i ght  t o a j ur y 
t r i al ,  Jef f r ey?   

The Def endant :   Yes,  Your  Honor .  
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The Cour t :   You under st and you' r e ent i t l ed t o a 12-
per son f ai r  and i mpar t i al  j ur y t r i al ? 

The Def endant :   Yes,  Your  Honor .  

The Cour t :   No one' s f or c i ng you or  t hr eat eni ng you t o 
do i t ? 

The Def endant :   No.  

The Cour t :   Counsel ,  i s  he maki ng a knowi ng,  
i nt el l i gent ,  vol unt ar y deci s i on wi t hout  coer ci on? 

Mr .  Pl ai st ed:   I  bel i eve so.  

The Cour t :   Al l  r i ght .   I ' l l  f i nd t he wai ver .  

¶13 The def endant ,  t he St at e,  t he cour t  of  appeal s,  and 

t hi s cour t  al l  agr ee t hat  t he c i r cui t  cour t ' s  col l oquy wi t h t he 

def endant  r el at i ng t o t he wai ver  of  t he j ur y t r i al  was on i t s 

f ace def i c i ent  under  St at e v.  Ander son,  2002 WI  7,  ¶24,  249 

Wi s.  2d 586,  638 N. W. 2d 301.   The col l oquy f ai l ed t o i nf or m t he 

def endant  t hat  at  a j ur y t r i al ,  a 12- per son j ur y woul d have t o 

agr ee on al l  el ement s of  t he cr i me char ged. 6  Nei t her  par t y made 

not e of  t he def i c i ent  col l oquy at  t he t i me.  

                                                 
6 We have st at ed t hat  such a col l oquy must  ensur e t hat  t he 

def endant   

( 1)  made a del i ber at e choi ce,  absent  t hr eat s or  
pr omi ses,  t o pr oceed wi t hout  a j ur y t r i al ;  ( 2)  was 
awar e of  t he nat ur e of  a j ur y t r i al ,  such t hat  i t  
consi st s of  a panel  of  12 peopl e t hat  must  agr ee on 
al l  el ement s of  t he cr i me char ged;  ( 3)  was awar e of  
t he nat ur e of  a cour t  t r i al ,  such t hat  t he j udge wi l l  
make a deci s i on on whet her  or  not  he or  she i s gui l t y 
of  t he cr i me char ged;  and ( 4)  had enough t i me t o 
di scuss t hi s deci s i on wi t h hi s or  her  at t or ney.    

St at e v.  Ander son,  2002 WI  7,  ¶24,  249 Wi s.  2d 586,  638 
N. W. 2d 301 ( c i t i ng 1 Wi sconsi n Judi c i al  Benchbook CR22- 3 t hr ough 
CR22- 6 ( 2d ed.  2001) ) .   
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¶14 I mmedi at el y f ol l owi ng t he convi ct i on,  post convi ct i on 

counsel  f i l ed a no- mer i t  r epor t  wi t h t he cour t  of  appeal s.   The 

t r anscr i pt  of  t he wai ver  hear i ng was mi ssi ng f r om t he r ecor d,  so 

t he cour t  of  appeal s or der ed post convi ct i on counsel  t o ar r ange 

f or  t he t r anscr i pt  t o be i ncl uded and t o f i l e a suppl ement al  no-

mer i t  r epor t .   Upon r et r i evi ng t he mi ssi ng t r anscr i pt ,  

post convi ct i on counsel  evi dent l y r eal i zed t he col l oquy pr esent ed 

an ar guabl y mer i t or i ous i ssue and made not e of  t he i ssue i n t he 

suppl ement al  no- mer i t  r epor t .   The cour t  of  appeal s agr eed t her e 

was an ar guabl y mer i t or i ous i ssue,  r ej ect ed t he no- mer i t  r epor t ,  

vol unt ar i l y  di smi ssed t he appeal ,  and ext ended t he deadl i ne f or  

counsel  t o f i l e a mot i on f or  post convi ct i on r el i ef  i n t he 

c i r cui t  cour t .  

¶15 The cour t  of  appeal s '  aut hor i t y t o ext end t he deadl i ne 

i s f ound i n Wi s.  St at .  § ( Rul e)  809. 82( 2) ,  whi ch al l ows t he 

cour t  of  appeal s upon i t s own mot i on or  upon good cause shown by 

mot i on t o ext end a Wi s.  St at .  § ( Rul e)  809. 30 or  809. 32 f i l i ng 

deadl i ne. 7     

                                                 
7 See St at e v.  Evans,  2004 WI  84,  ¶¶27,  28,  36- 38,  273 

Wi s.  2d 192,  682 N. W. 2d 784 ( over r ul ed on ot her  gr ounds by St at e 
ex r el .  Col eman v.  McCaught r y,  2006 WI  49,  ¶29,  290 Wi s.  2d 352,  
714 N. W. 2d 900) ;  St at e v.  Har r i s,  149 Wi s.  2d 943,  945- 47,  440 
N. W. 2d 364 ( 1989) ;  Judi c i al  Counci l  Commi t t ee' s Not e,  1981,  Wi s.  
St at .  § 809. 82 ( " Sub.  ( 2)  i s amended t o per mi t  t he cour t  of  
appeal s t o ext end t he t i me f or  f i l i ng a not i ce of  appeal  or  
cr oss- appeal  i n appeal s under  Rul e[  ]  809. 30 .  .  .  . " ) ;  Mi chael  
S.  Hef f er nan,  Appel l at e Pr act i ce and Pr ocedur e i n Wi sconsi n 
§ 18. 7,  at  9;  § 19. 29,  at  39 ( 2011)  ( " The cour t  of  appeal s has a 
gener al l y l eni ent  pol i cy about  gr ant i ng ext ensi ons t hat  wi l l  
enabl e a cr i mi nal  def endant  t o pr osecut e an appeal . " ) .  
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¶16 Post convi ct i on counsel  t hen f i l ed a mot i on i n t he 

c i r cui t  cour t  al l egi ng t hat  t he def endant ' s wai ver  of  t he j ur y 

t r i al  was def i c i ent  under  Ander son.   Unf or t unat el y,  t he 

post convi ct i on mot i on di d not  compl y wi t h t he r equi r ement s set  

f or t h i n St at e v.  Gr ant ,  230 Wi s.  2d 90,  601 N. W. 2d 8 ( Ct .  App.  

1999) .   The post convi ct i on mot i on f ai l ed t o al l ege,  as r equi r ed 

by Gr ant ,  230 Wi s.  2d at  99,  t hat  t he def endant  was unawar e of  

hi s r i ght  t o a unani mous ver di ct  when he wai ved hi s r i ght  t o a 

j ur y t r i al . 8     

¶17 Because of  t hi s  def ect  i n t he al l egat i ons i n t he 

mot i on,  t he c i r cui t  cour t  deni ed t he def endant ' s post convi ct i on 

mot i on. 9  

 ¶18 Post convi ct i on counsel  t hen f i l ed a mot i on i n t he 

cour t  of  appeal s f or  an ext ensi on of  t he Wi s.  St at .  § 809. 30 

deadl i ne i n or der  t o go back t o t he c i r cui t  cour t  and ask t he 

c i r cui t  cour t  t o r econsi der  i t s deni al  of  t he post convi ct i on 

                                                 
8 The r equi r ement s i mposed i n St at e v.  Gr ant ,  230 

Wi s.  2d 90,  601 N. W. 2d 8 ( Ct .  App.  1999) ,  wer e adopt ed f r om 
St at e v.  Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) ,  whi ch 
cr eat ed a pr ocedur al  f r amewor k f or  det er mi ni ng whet her  a gui l t y 
pl ea was def ect i ve.   

The pr ocedur e t o be f ol l owed t o det er mi ne whet her  t he 
def endant ' s wai ver  of  t he j ur y  t r i al  was knowi ng,  i nt el l i gent ,  
and vol unt ar y i s l i ke t he pr ocedur e set  f or t h i n Banger t  
r el at i ng t o gui l t y pl eas.   See Gr ant ,  230 Wi s.  2d at  93.   

9 See Gr ant ,  230 Wi s.  2d at  93 ( a post convi ct i on mot i on 
l acki ng t he al l egat i on t hat  t he accused di d not  know or  
under st and t he r i ght s bei ng wai ved i s pr oper l y deni ed by t he 
c i r cui t  cour t ) .  
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mot i on and t o al l ow t he def endant  t o cur e t he def ect  i n t he 

post convi ct i on mot i on by suppl y i ng t he mi ssi ng al l egat i on.  

 ¶19 Reconsi der at i on ser ves an i mpor t ant  f unct i on pendi ng 

appeal  i n obvi at i ng t he need f or  an appeal  and honi ng t he i ssues 

and anal ysi s. 10  " The l aw gi ves a j udge t he r i ght  t o change hi s  

or  her  mi nd,  so l ong as i t  i s  done i n a t i mel y f ashi on and t he 

par t i es ar e gi ven a f ai r  chance t o be hear d.  .  .  .  A j udge 

shoul d not  have t o l i ve wi t h t he consequences of  a deci s i on t hat  

he or  she,  upon r ef l ect i on,  bel i eves t o be wr ong. " 11     

¶20 On r econsi der at i on,  t he cour t  may have r el i ed on Wi s.  

St at .  § 802. 09 by anal ogy t o al l ow l i ber al  amendment  of  t he 

mot i on.   Sect i on 802. 09 pr ovi des t hat  l eave t o amend pl eadi ngs 

" shal l  be f r eel y  gi ven at  any s t age of  t he act i on when j ust i ce 

so r equi r es. " 12  Al t hough a mot i on i s not  a pl eadi ng, 13 t he 

                                                 
10 Met r o Gr eyhound Mgmt .  Cor p.  v.  Wi s.  Raci ng Bd. ,  157 

Wi s.  2d 678,  698,  460 N. W. 2d 802 ( Wi s.  App.  1990) .  

11 Vi l l age of  Thi ensvi l l e v.  Ol sen,  223 Wi s.  2d 256,  262,  
588 N. W. 2d 394 ( Ct .  App.  1998) .  

12 Wi s.  St at .  § 802. 09( 1) .   " [ Wi sconsi n St at .  § 802. 09]  i s 
i nt ended t o f aci l i t at e t he di sposi t i on of  l i t i gat i on on t he 
mer i t s and t o subor di nat e t he i mpor t ance of  pl eadi ngs.   I t  
pr ovi des maxi mum oppor t uni t y f or  each cl ai m t o be deci ded on i t s 
mer i t s r at her  t han on pr ocedur al  t echni cal i t i es. "   3 Jay E.  
Gr eni g,  Wi sconsi n Pr act i ce Ser i es:   Ci v i l  Pr ocedur e § 209. 1 ( 4t h 
ed.  2010) .   

See al so Wi s.  St at .  § 972. 11( 1)  ( pr ovi di ng t hat  wi t h some 
except i ons,  " r ul es of  .  .  .  pr act i ce i n c i v i l  act i ons shal l  be 
appl i cabl e i n al l  cr i mi nal  pr oceedi ngs unl ess t he cont ext  of  a 
sect i on or  r ul e mani f est l y r equi r es a di f f er ent  const r uct i on" ) .  

13 See Wi s.  St at .  § 802. 01.  
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§ 802. 09 di r ect i ve t o f r eel y gi ve l eave t o amend pl eadi ngs has 

been appl i ed t o § 974. 06 mot i ons. 14        

¶21 The ci r cui t  cour t  di d not  have t he oppor t uni t y t o 

r econsi der  i t s r ul i ng because t he cour t  of  appeal s deni ed t he 

def endant ' s mot i on t o ext end t he Wi s.  St at .  § ( Rul e)  809. 30 

deadl i ne and r emand t he mat t er  t o t he c i r cui t  cour t  f or  

r econsi der at i on of  t he c i r cui t  cour t ' s  or der  denyi ng t he 

def ect i ve post convi ct i on mot i on.    

¶22 Ther e may have been some conf usi on about  what  

deadl i nes wer e appl i cabl e f or  cer t ai n act i ons and what  

post convi ct i on counsel  was act ual l y r equest i ng.   Post convi ct i on 

counsel  want ed t o move t he ci r cui t  cour t  t o r econsi der  i t s 

deni al  of  t he def endant ' s post convi ct i on mot i on.   Post convi ct i on 

counsel  evi dent l y bel i eved an ext ensi on was needed i n or der  t o 

f i l e t hi s mot i on f or  r econsi der at i on i n t he c i r cui t  cour t .   The 

cour t  of  appeal s deni ed t he def endant ' s mot i on t o ext end as 

unnecessar y,  decl ar i ng t hat  t he def endant  st i l l  had t i me t o f i l e 

a not i ce of  appeal  i n or der  t o seek appel l at e r evi ew of  t he 

c i r cui t  cour t ' s  deci s i on.   Post convi ct i on counsel  appar ent l y 

bel i eved t hat  an ext ensi on of  t i me was necessar y.    

                                                 
14 St at e v.  Rohl ,  104 Wi s.  2d 77,  93,  310 N. W. 2d 631 ( 1981)  

( " I t  i s  wi t hi n t he di scr et i on of  t he t r i al  cour t  whet her  t o 
al l ow an amendment  t o t he pl eadi ngs.   St anhope v.  Br own Count y,  
90 Wi s.  2d 823,  834,  280 N. W. 2d 711,  715 ( 1979) .   The t r i al  
cour t ' s  deci s i on wi l l  not  be r ever sed unl ess t her e has been a 
mani f est  abuse of  di scr et i on.   I d.   We bel i eve i t  i s  al so wi t hi n 
t he di scr et i on of  t he t r i al  cour t  whet her  t o al l ow an amendment  
t o a mot i on f or  post convi ct i on r el i ef  pur suant  t o sec.  974. 06,  
St at s. " ) .   See al so Zuehl  v.  St at e,  69 Wi s.  2d 355,  359,  230 
N. W. 2d 673 ( 1975) .  



No.  2010AP1391- CRNM   

 

11 
 

¶23 Fur t her mor e,  t he cour t  of  appeal s mi st akenl y v i ewed 

post convi ct i on counsel ' s mot i on as,  i n ef f ect ,  a r equest  t o t he 

cour t  of  appeal s t o concl ude t hat  post convi ct i on counsel  

per f or med i nef f ect i vel y.   The cour t  of  appeal s deni ed t he 

per cei ved i nef f ect i ve assi st ance of  counsel  c l ai m because i t  was 

not  pr esent ed f i r st  t o t he c i r cui t  cour t  and i t  di d not  make t he 

t wo- par t  showi ng of  def i c i ency and pr ej udi ce r equi r ed by 

St r i ckl and v.  Washi ngt on,  466 U. S.  668 ( 1984) .   

 ¶24 Ther eaf t er ,  post convi ct i on counsel  f i l ed numer ous 

mot i ons i n bot h t he c i r cui t  cour t  and cour t  of  appeal s i n an 

under st andabl y desper at e at t empt  t o cor r ect  her  er r or ,  t o 

pr eser ve t he def endant ' s r i ght  t o di r ect  appeal ,  and t o r et ur n 

t he case t o t he c i r cui t  cour t  t o l i t i gat e t he def endant ' s c l ai m 

t hat  hi s wai ver  of  a j ur y t r i al  was not  knowi ng,  i nt el l i gent ,   

and vol unt ar y. 15  The cour t  of  appeal s r epeat edl y deni ed 

post convi ct i on counsel ' s ef f or t s  t o r emand t he case t o t he 

c i r cui t  cour t .   The cour t  of  appeal s st r essed t hat  t he def endant  

had al r eady obt ai ned a r ul i ng on t he post convi ct i on mot i on t hat  

coul d be r evi ewed on di r ect  appeal  by t he cour t  of  appeal s.   

                                                 
15 Al t hough t he cour t  of  appeal s had deni ed post convi ct i on 

counsel ' s mot i on f or  an ext ensi on of  t he deadl i ne t o f i l e a 
mot i on f or  r econsi der at i on i n t he c i r cui t  cour t ,  t he def endant  
f i l ed such a mot i on f or  r econsi der at i on anyway.   The def endant  
al l eged he di d not  under st and t he r i ght s he was gi v i ng up.   I n 
r esponse t o t hi s mot i on and an accompanyi ng af f i davi t ,  t he 
c i r cui t  cour t  schedul ed an evi dent i ar y hear i ng on t he def ect i ve 
wai ver  i ssue,  but  t he c i r cui t  cour t  l at er  det er mi ned t hat  i t  
l acked j ur i sdi ct i on t o hol d t he evi dent i ar y hear i ng because 
post convi ct i on counsel  had al so f i l ed a not i ce of  appeal  i n t he 
cour t  of  appeal s.   
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 ¶25 Post convi ct i on counsel  was per suaded t hat  she coul d 

not  pr oceed wi t h a di r ect  appeal  chal l engi ng t he def endant ' s 

wai ver  of  a j ur y t r i al  because t he cour t  of  appeal s woul d 

decl ar e,  as i t  di d i n f oot not e 2 of  i t s  opi ni on and or der ,  t hat  

t he c i r cui t  cour t  pr oper l y deni ed t he def ect i ve post convi ct i on 

mot i on pur suant  t o Gr ant . 16  To avoi d t hi s r esul t ,  counsel  f i l ed 

a no- mer i t  r epor t  i n t he cour t  of  appeal s,  see Wi s.  St at .  ( Rul e)  

§ 809. 32,  and ur ged t he cour t  of  appeal s t o r ej ect  t he no- mer i t  

r epor t ,  t o r ei nst at e t he def endant ' s di r ect  appeal  r i ght s,  and 

t o r emand t he mat t er  t o t he c i r cui t  cour t  f or  a hear i ng on t he 

j ur y t r i al  wai ver  t hat  counsel  c l ai ms t he ci r cui t  cour t  had 

al r eady schedul ed.   I n ot her  wor ds,  t hi s was not  a t ypi cal  no-

mer i t  r epor t .   Typi cal l y i n a no- mer i t  r epor t ,  counsel  t r ul y 

bel i eves no i ssues exi st  war r ant i ng an appeal  and counsel  want s 

t o be r el i eved of  f ur t her  r epr esent at i on.   

                                                 
16 See ¶17 & n. 9,  supr a.    

I n Gr ant ,  unl i ke i n t he pr esent  case,  t he accused di d not  
c l ai m he was unawar e of  t he j ur y unani mi t y r equi r ement .    
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¶26 Bef or e t hi s cour t ,  t he def endant  ar gues t hat  t he cour t  

of  appeal s er r ed,  as a mat t er  of  l aw,  i n f ai l i ng t o r ej ect  t he 

no- mer i t  r epor t  on t he basi s of  t he j ur y t r i al  wai ver  i ssue. 17  

¶27 I n cont r ast ,  t he St at e ar gues t hat  t he no- mer i t  r epor t  

c l ear l y shows t hat  any chal l enge on appeal  t o t he def endant ' s 

wai ver  of  hi s r i ght  t o a j ur y t r i al  i s  mer i t l ess i nasmuch as t he 

c i r cui t  cour t  pr oper l y r ej ect ed t he def endant ' s def ect i ve 

post convi ct i on mot i on.      

                                                 
17 The def endant  poi nt s t o a sent ence f r om t hi s cour t ' s  

r ecent  deci s i on i n St at e v.  Al l en,  2010 WI  89,  ¶88,  328 
Wi s.  2d 1,  786 N. W. 2d 124,  whi ch at  f i r st  bl ush appear s t o 
suppor t  hi s ar gument  t hat  unpr eser ved i ssues must  be r evi ved by 
t he cour t  of  appeal s i n a no- mer i t  appeal .   I n Al l en,  t he cour t  
wr ot e t hat  " t he br oad scope of  r evi ew mandat ed by Ander s 
suggest s t hat  t he cour t  of  appeal s i n a no- mer i t  appeal  shoul d 
i dent i f y i ssues of  ar guabl e mer i t  even i f  t hose i ssues wer e not  
pr eser ved i n t he c i r cui t  cour t ,  especi al l y wher e t he i nef f ect i ve 
assi st ance of  post convi ct i on counsel  was t he r eason t hose i ssues 
wer e not  pr eser ved f or  appeal . "   We decl i ne t o r ead t hi s 
st at ement  as a cat egor i cal  hol di ng t hat  t he cour t  of  appeal s 
must  r ej ect  a no- mer i t  r epor t  when t her e i s an i ssue t hat  may 
once have been mer i t or i ous but  has been f or f ei t ed,  wai ved,  or  
ot her wi se unpr eser ved.  

The def endant  al so ar gues t hat  t he r ecor d and no- mer i t  
submi ssi ons r eveal  an ar guabl y mer i t or i ous c l ai m of  i nef f ect i ve 
assi st ance of  post convi ct i on counsel .    

The St at e agr ees t hat  post convi ct i on counsel  er r ed but  
ar gues t hat  i nef f ect i ve assi st ance of  post convi c t i on counsel  may 
be r ai sed onl y af t er  t he concl us i on of  t he di r ect  appeal .   The 
St at e st r esses t hat  unt i l  t he di r ect  appeal  conc l udes,  t her e i s 
no way t o know whet her  t he def endant  suf f er ed pr ej udi ce as a 
r esul t  of  post convi ct i on counsel ' s er r or .   Under  St r i ckl and v.  
Washi ngt on,  466 U. S.  668,  687 ( 1984) ,  a def endant  must  pr ove not  
onl y t hat  counsel ' s per f or mance was def i c i ent ,  but  al so t hat  t he 
def i c i ent  per f or mance pr ej udi ced t he def endant .   
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 ¶28 We summar i ze t he no- mer i t  pr ocedur e t o pr ovi de 

backgr ound f or  our  di scussi on.    

¶29 The Uni t ed St at es Supr eme Cour t  est abl i shed a no- mer i t  

pr ocedur e i n Ander s v.  Cal i f or ni a,  386 U. S.  738 ( 1967) .   The 

pr ocedur e was cr eat ed t o bal ance a cr i mi nal  def endant ' s  

const i t ut i onal  r i ght  t o counsel  on appeal 18 wi t h appel l at e 

counsel ' s et hi cal  obl i gat i on not  t o pur sue a f r i vol ous appeal .   

The Supr eme Cour t  expl ai ned t he no- mer i t  pr ocedur e as f ol l ows:  

[ I ] f  counsel  f i nds hi s case t o be whol l y f r i vol ous,  
af t er  a consci ent i ous exami nat i on of  i t ,  he [ or  she]  
shoul d so advi se t he cour t  and r equest  per mi ssi on t o 
wi t hdr aw.   That  r equest  must ,  however ,  be accompani ed 
by a br i ef  r ef er r i ng t o anyt hi ng i n t he r ecor d t hat  
mi ght  ar guabl y suppor t  t he appeal .   A copy of  
counsel ' s br i ef  shoul d be f ur ni shed t he i ndi gent  and 
t i me al l owed hi m [ or  her ]  t o r ai se any poi nt s t hat  he 
[ or  she]  chooses;  t he cour t ——not  counsel ——t hen 
pr oceeds,  af t er  a f ul l  exami nat i on of  al l  t he 
pr oceedi ngs,  t o deci de whet her  t he case i s  whol l y 
f r i vol ous.   I f  i t  so f i nds i t  may gr ant  counsel ' s 
r equest  t o wi t hdr aw and di smi ss t he appeal  i nsof ar  as 
f eder al  r equi r ement s ar e concer ned,  or  pr oceed t o a 
deci s i on on t he mer i t s,  i f  s t at e l aw so r equi r es.   On 
t he ot her  hand,  i f  i t  f i nds any of  t he l egal  poi nt s 
ar guabl e on t hei r  mer i t s ( and t her ef or e not  f r i vol ous)  
i t  must ,  pr i or  t o deci s i on,  af f or d t he i ndi gent  t he 
assi st ance of  counsel  t o ar gue t he appeal .    

Ander s,  386 U. S.  at  744.  

¶30 Wi sconsi n St at .  § ( Rul e)  809. 32( 1)  codi f i es t he Ander s 

deci s i on and i mposes some addi t i onal  r equi r ement s on counsel .   

The Rul e expl ai ns t hat  i f  appoi nt ed appel l at e counsel  " concl udes 

t hat  a di r ect  appeal  on behal f  of  t he [ def endant ]  woul d be 

f r i vol ous and wi t hout  any ar guabl e mer i t  wi t hi n t he meani ng of  

                                                 
18 See Dougl as v.  Cal i f or ni a,  372 U. S.  353,  357 ( 1963) .  
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[ Ander s] , " 19 counsel  must  di scuss t he mer i t  of  al l  pot ent i al  

appel l at e i ssues wi t h t he def endant  and i nf or m t he def endant  

t hat  he or  she may ( 1)  " have t he at t or ney f i l e a no- mer i t  

r epor t ; "  ( 2)  " have t he at t or ney cl ose t he f i l e wi t hout  an 

appeal ; "  or  ( 3)  " have t he at t or ney cl ose t he f i l e 

and .  .  .  pr oceed wi t hout  an at t or ney or  wi t h anot her  at t or ney 

r et ai ned at  t he per son' s expense. " 20   

¶31 I f  t he def endant  ei t her  r equest s t hat  t he no- mer i t  

r epor t  be f i l ed or  does not  consent  t o counsel  c l osi ng t he f i l e 

wi t hout  f ur t her  r epr esent at i on,  counsel  i s  i nst r uct ed t o f i l e 

t he no- mer i t  r epor t ,  whi ch " shal l  i dent i f y anyt hi ng i n t he 

r ecor d t hat  mi ght  ar guabl y suppor t  t he appeal  and di scuss t he 

r easons why each i dent i f i ed i ssue l acks mer i t . " 21 

¶32 The def endant  i s gi ven an oppor t uni t y t o r espond t o 

t he no- mer i t  r epor t  and ar gue t hat  t he appeal  does,  i n f act ,  

have mer i t . 22  I f  counsel  " i s awar e of  f act s out si de t he r ecor d 

t hat  r ebut  al l egat i ons made i n t he [ def endant ] ' s  r esponse, "  

                                                 
19 Wi s.  St at .  § ( Rul e)  809. 32( 1) ( a) .  

20 Wi s.  St at .  § ( Rul e)  809. 32( 1) ( b) .   

21 Wi s.  St at .  § ( Rul e)  809. 32( 1) ( a) .   The Uni t ed St at es 
Supr eme Cour t  has uphel d Wi sconsi n' s r equi r ement  t hat  counsel  
di scuss t he r easons why t he i ssues l ack mer i t ,  r ej ect i ng an 
at t or ney' s ar gument  t hat  t he addi t i onal  r equi r ement  v i ol at ed hi s 
c l i ent ' s Si xt h Amendment  r i ght s.   See McCoy v.  Cour t  of  Appeal s 
of  Wi s. ,  486 U. S.  429,  430- 31 ( 1988) .  

22 The def endant  i n t he pr esent  case f i l ed a r esponse t o t he 
no- mer i t  r epor t  i n whi ch he st at ed t hat  t her e was mer i t  t o hi s  
case because he di d not  under st and t he r i ght s he was gi v i ng up 
when he wai ved hi s r i ght  t o a j ur y t r i al  and he had so advi sed 
hi s counsel  bef or e she f i l ed t he mot i on.  
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counsel  may f i l e a suppl ement al  no- mer i t  r epor t  r epl y i ng t o t he 

def endant ' s r esponse,  suppor t ed by af f i davi t s. 23 

¶33 Especi al l y s i gni f i cant  i s t hat  upon r ecei pt  of  t he no-

mer i t  submi ssi ons,  t he Wi sconsi n cour t  of  appeal s " f ol l ows t he 

r equi r ement  of  Ander s:  i t  ' not  onl y exami nes t he no- mer i t  r epor t  

but  al so conduct s i t s own scr ut i ny of  t he r ecor d t o f i nd out  

whet her  t her e ar e any pot ent i al  appel l at e i ssues of  ar guabl e 

mer i t . ' " 24    

¶34 Wi sconsi n St at .  § ( Rul e)  809. 32( 3)  pr ovi des t hat  i f  

" t he cour t  of  appeal s det er mi nes t hat  f ur t her  appel l at e 

pr oceedi ngs woul d be f r i vol ous and wi t hout  any ar guabl e mer i t ,  

t he cour t  of  appeal s shal l  af f i r m t he j udgment  of  convi ct i on or  

f i nal  adj udi cat i on and t he deni al  of  any post convi ct i on or  post -

di sposi t i on mot i on and r el i eve t he at t or ney of  f ur t her  

r esponsi bi l i t y  i n t he case. " 25 

¶35 I n t he pr esent  case,  i n an unpubl i shed opi ni on and 

or der , 26 t he cour t  of  appeal s concl uded t hat  t her e wer e no i ssues 

of  ar guabl e mer i t  f or  appeal  and summar i l y af f i r med t he j udgment  

of  t he c i r cui t  cour t .   The cour t  of  appeal s f ur t her  st at ed t hat  

                                                 
23 Wi s.  St at .  § ( Rul e)  809. 32( 1) ( e) ,  ( f ) .  

24 Al l en,  328 Wi s.  2d 1,  ¶21 ( quot i ng St at e v.  For t i er ,  2006 
WI  App 11,  ¶21,  289 Wi s.  2d 179,  709 N. W. 2d 893) .  

25 The par t i es di sagr eed about  t he appl i cabi l i t y  of  Wi s.  
St at .  § ( Rul e)  809. 32( 1) ( g) ,  whi ch al l ows t he cour t  of  appeal s  
t o r emand t o t he c i r cui t  cour t  f or  f act - f i ndi ng i n l i mi t ed 
c i r cumst ances.   We do not  addr ess t hi s i ssue.  

26 St at e v.  Sut t on,  No.  2010AP1391- CRNM,  unpubl i shed opi ni on 
& or der  ( Wi s.  Ct .  App.  Jan.  11,  2011) .  
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" [ t ] o t he ext ent  counsel  concedes she was i nef f ect i ve when 

f i l i ng t he i ni t i al  post convi ct i on mot i on,  counsel  i s  f r ee t o 

r ai se t hat  i ssue i n a Wi s.  St at .  § 974. 06 mot i on pur suant  t o 

St at e ex r el .  Rot her i ng v.  McCaught r y. " 27     

 ¶36 We accept ed t he def endant ' s pet i t i on f or  r evi ew t o 

det er mi ne whet her  t he cour t  of  appeal s er r ed and,  mor e 

speci f i cal l y,  whet her  and how t he def endant  under  t he 

c i r cumst ances of  t he pr esent  case may chal l enge hi s wai ver  of  

hi s r i ght  t o t r i al  by j ur y and cl ai m i nef f ect i ve assi st ance of  

post convi ct i on counsel .  

I I  

 ¶37 The def endant  ar gues t hat  t he r ecor d and t he no- mer i t  

submi ssi ons evi dence an ar guabl y mer i t or i ous c l ai m of  a 

def ect i ve wai ver  of  a j ur y t r i al  and er r or  by post convi ct i on 

counsel  t hat  shoul d have l ed t he cour t  of  appeal s t o r ej ect  t he 

no- mer i t  r epor t  and t o r emand t he mat t er  t o t he c i r cui t  cour t .   

The St at e,  on t he ot her  hand,  ur ges t hat  no ar guabl y mer i t or i ous 

c l ai m appear s i n t he no- mer i t  r epor t  because t he ci r cui t  cour t  

pr oper l y r ej ect ed t he def endant ' s def ect i ve post convi ct i on 

mot i on.   The St at e' s br i ef  concl udes t hat  habeas i s t he 

def endant ' s avenue of  r el i ef .   Al t hough t he def endant  and t he 

St at e di sagr ee about  t he pr oper  mechani sm t he def endant  shoul d 

have t o use,  bot h t he St at e and def endant  agr ee t hat  t he 

                                                 
27 St at e v.  Sut t on,  No.  2010AP1391- CRNM,  unpubl i shed opi ni on 

& or der  at  3 n. 2 ( Wi s.  Ct .  App.  Jan.  11,  2011) .  
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def endant  shoul d have some oppor t uni t y t o be hear d on hi s 

c l ai ms.   

 ¶38 We agr ee wi t h t he St at e and t he def endant  t hat  t he 

def endant  i s ent i t l ed t o have hi s c l ai ms hear d.   He has been 

deni ed r el i ef  t hr ough a compl ex ser i es of  gaf f es t hat  ar e not  of  

hi s own doi ng.   

¶39 The cour t  of  appeal s di d not  have t o accept  t he no-

mer i t  r epor t  t hat  out l i ned an unpr eser ved er r or  at  t he c i r cui t  

cour t .  I t  i s  wel l - accept ed appel l at e pr act i ce t hat  an appel l at e 

cour t  has di scr et i on t o r each t he mer i t s of  an unpr eser ved 

i ssue.   

¶40 I n a t hought f ul  opi ni on hi ghl i ght i ng some of  t he 

compl i cat i ons i n Wi sconsi n' s appel l at e cr i mi nal  pr ocedur e 

j ur i spr udence,  t he cour t  of  appeal s i n St at e ex r el .  Panama v.  

Hepp,  2008 WI  App 146,  ¶27,  314 Wi s.  2d 112,  758 N. W. 2d 806,  

obser ved t hat  an appel l at e cour t  has t he oppor t uni t y i n a no-

mer i t  pr oceedi ng t o consi der  whet her  a f ai l ur e t o pr eser ve an 

i ssue shoul d be di sr egar ded i n t he i nt er est s of  j ust i ce:  

[ A]  no- mer i t  pr oceedi ng al so af f or ded appel l at e 
counsel  t he oppor t uni t y t o expl ai n why cer t ai n i ssues 
woul d l ack ar guabl e mer i t  because t hey have been 
wai ved.   Such di scussi on,  i n t ur n,  woul d have pr ovi ded 
t hi s cour t  wi t h an oppor t uni t y t o consi der  whet her  t he 
wai ver  mi ght  be one whi ch shoul d be excused i n t he 
i nt er est s of  j ust i ce .  .  .  . 28  

                                                 
28 St at e ex r el .  Panama v.  Hepp,  2008 WI  App 146,  ¶27,  314 

Wi s.  2d 112,  758 N. W. 2d 806 ( emphasi s added) .  
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¶41 The Panama cour t  t ouched on what  we now expl ai n 

f ur t her .   Al t hough t he Panama cour t  r ef er r ed speci f i cal l y t o t he 

no- mer i t  cont ext ,  an appel l at e cour t ' s  di scr et i on t o r evi ew an 

unpr eser ved i ssue i n t he i nt er est s of  j ust i ce appl i es i n 

t r adi t i onal  appeal s as wel l . 29 

¶42 The pr esent  case f eat ur es compel l i ng r easons why t he 

cour t  of  appeal s mi ght  have exer ci sed i t s di scr et i on t o 

di sr egar d t he f act  t hat  t he def endant  had not  pr oper l y pr eser ved 

hi s c l ai m t hat  hi s wai ver  of  hi s r i ght  t o a j ur y t r i al  was 

i nval i d and of f er ed t he def endant  a f or um t o r ai se t he i ssue.   

¶43 Fi r st  and f or emost ,  t he cour t  of  appeal s '  deci s i on 

denyi ng t he def endant ' s r epeat ed r equest s t o r emand t he cause t o 

t he c i r cui t  cour t  was based on an er r or  of  l aw.   The cour t  of  

appeal s i nst r uct ed t he def endant  t o use a Wi s.  St at .  § 974. 06 

mot i on t o chal l enge t he ef f ect i veness of  post convi ct i on counsel  

and t he val i di t y of  hi s wai ver  of  hi s r i ght  t o a j ur y t r i al .  

Si nce t he def endant  was not  i n cust ody,  he coul d not  use 

§ 974. 06,  and he was l ef t  wi t h no oppor t uni t y t o l i t i gat e hi s 

c l ai m of  a def ect i ve wai ver  of  hi s r i ght  t o a j ur y t r i al  or  hi s 

                                                                                                                                                             
Much of  t he compl i cat i on descr i bed by t he cour t  of  appeal s 

i n Panama,  314 Wi s.  2d 112,  ¶¶20- 25,  i s not  i mpl i cat ed by our  
r esol ut i on of  t he pr esent  case.   I n Panama,  314 Wi s.  2d 112,  
¶20,  t he cour t  of  appeal s not ed uncer t ai nt y about  t he pr oper  
f or um f or  r ai s i ng a c l ai m t hat  appoi nt ed 
appel l at e/ post convi ct i on counsel  was i nef f ect i ve f or  f ai l ur e t o 
r ai se an unpr eser ved i ssue i n a no- mer i t  r epor t .  

29 See St at e v.  Peni gar ,  139 Wi s.  2d 569,  579,  408 N. W. 2d 28 
( 1987)  ( " [ A] n appel l at e cour t  may,  i n i t s di scr et i on,  r each t he 
mer i t s of  a par t y ' s c l ai med er r or  whi ch cannot  be asser t ed as a 
mat t er  of  r i ght  on appeal . " ) .  
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c l ai m of  i nef f ect i ve assi st ance of  post convi ct i on counsel  ( ot her  

t han hi s pet i t i on f or  r evi ew i n t hi s cour t ) .       

¶44 Under  t hese ci r cumst ances,  t he cour t  of  appeal s mi ght  

have concl uded t hat  t he i nt er est s of  j ust i ce compel l ed i t  t o 

exer ci se i t s di scr et i on t o al l ow t he def endant  t o have hi s 

under l y i ng c l ai m of  a def ect i ve wai ver  of  hi s r i ght  t o a j ur y 

t r i al  r evi ewed i n t he c i r cui t  cour t .   Because t he def endant ' s 

c l ai m i s at  i t s  cor e an al l egat i on t hat  t he def endant  was 

unawar e of  hi s r i ght  t o a unani mous j ur y,  t he c i r cui t  cour t  

woul d seem i n t he best  posi t i on t o eval uat e t he i ssues.   

¶45 That  bei ng sai d,  we do not  s i mpl y subst i t ut e our  

j udgment  f or  t hat  of  t he cour t  of  appeal s.   Thi s cour t  has been 

r el uct ant  t o i nt er f er e wi t h t he di scr et i on of  t he cour t  of  

appeal s.   The gener al  post ur e of  t hi s cour t  i s  t o decl i ne t o 

r evi ew di scr et i onar y deci s i ons of  t he cour t  of  appeal s as l ong 

as t he di scr et i on " i s based upon a pr oper  v i ew of  t he l aw. " 30      

¶46 I n t he pr esent  case,  t he cour t  of  appeal s di d not  have 

a pr oper  v i ew of  t he l aw.   The cour t  of  appeal s appar ent l y 

under st ood i t  had t he power  t o gr ant  t he def endant ' s at t empt s t o 

r et ur n t he mat t er  t o t he c i r cui t  cour t  by r emand or  by ext ensi on 

of  t he t i me f or  f i l i ng but  chose not  t o do so. 31  The cour t  of  

appeal s i nst ead f ocused on how t he def endant  mi ght  c l ai m 

i nef f ect i ve assi st ance of  post convi ct i on counsel .   
                                                 

30 St at e v.  McConnohi e,  113 Wi s.  2d 362,  369,  334 N. W. 2d 903 
( 1983) .   See al so I n r e Smyt he,  225 Wi s.  2d 456,  462,  592 
N. W. 2d 628 ( 1999)  ( quot i ng McConnohi e) .  

31 St at e v.  Sut t on,  No.  2010AP1391- CRNM,  unpubl i shed opi ni on 
& or der  at  3 n. 2 ( Wi s.  Ct .  App.  Jan.  11,  2011) .  
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¶47 The cour t  of  appeal s r est ed i t s r ef usal  t o exer ci se 

i t s di scr et i on t o act  as t he def endant  r equest ed on an er r or  of  

l aw.   The cour t  of  appeal s concl uded t hat  t he def endant  coul d 

pur sue col l at er al  r el i ef  by f i l i ng a Wi s.  St at .  § 974. 06 

mot i on, 32 but  t he def endant  was not  i n cust ody so t hi s mot i on was 

not  avai l abl e t o hi m.  

¶48 I n sum,  t he cour t  of  appeal s di d not  i nt end t o l eave 

t he def endant  wi t hout  a r emedy.   The cour t  of  appeal s had 

di scr et i on t o r emand t he mat t er  t o t he c i r cui t  cour t  f or  t he 

def endant  t o f i l e a new mot i on,  an amended mot i on or  a mot i on 

f or  r econsi der at i on,  despi t e t he f act  t hat  t he def endant ' s c l ai m 

r el at i ng t o t he wai ver  of  a j ur y t r i al  was not  pr oper l y 

pr eser ved i n t he i ni t i al  post convi ct i on mot i on. 33  The cour t  of  

appeal s chose not  t o so exer ci se i t s di scr et i on,  but  t he 

di scr et i onar y deci s i on r est ed on a mi st ake of  l aw.    

¶49 The cour t  of  appeal s '  er r or  under mi ned i t s cr uci al  

assumpt i on t hat  t he def endant  woul d have some avenue avai l abl e 

f or  possi bl e r el i ef .   The cour t  of  appeal s '  opi ni on and or der  

had t he uni nt ended ef f ect  of  denyi ng t he def endant  any 

oppor t uni t y t o be hear d despi t e a t r i al  cour t  col l oquy def i c i ent  

on i t s f ace and an er r or  by post convi ct i on counsel .   

¶50 For  t hese r easons,  we r ever se t he opi ni on and or der  of  

t he cour t  of  appeal s and r emand t he mat t er  t o t he cour t  of  

appeal s t o r ej ect  t he no- mer i t  r epor t ,  r ei nst at e t he def endant ' s  

                                                 
32 I d.  

33 See ¶17,  supr a.  
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di r ect  appeal  r i ght s,  and r emand t he mat t er  t o t he c i r cui t  cour t  

f or  counsel  t o f i l e a new or  amended mot i on f or  post convi ct i on 

r el i ef .   See Wi s.  St at .  §§ ( Rul es)  809. 30,  809. 32,  809. 82( 2) .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause i s r emanded t o t he cour t  of  appeal s.  
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